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111 A. Shurat hadin in Mishna
The term shurar hadin appears only once in the corpus of the Mishna,

“If & man makes his slave security (hypoteca) for his debt to another man and he
emancipates him, according to the shurat hadin the slave is not liable for
anything, but to prevent abuses his master is compelled to emancipate him, and he
gives a bond for his purchase price. Rabban Simeon b, Gamaliel says that he does
not give a bond but he emancipates him,™?

he problem posed in this Mishna is premised on the existence of the
T institution of hypothecary obligation, of which the specific security (the
'PWTYQY) is one sort. Whether this form of security is Biblical in its origin or
not,™ the essence of its function is to permit the creditor to collect his debts
even from land which his debtor has sold or otherwise alienated since the
creation of the debt and the security.? It would follow from this, that the
emancipation of a slave, which constitutes no more than the transfer of
ownership into the slave’s own hands,? shonld have no effect whatsoever on
the status of the security interest which belongs to the creditor of the slave’s
prior owner.?” Thus, the consequence of following the basic undifferentiated
din of security interest would be that the slave, now free, would remain bound
by lien to the creditor, subject to “collection™ if his former master fails to pay
his debt.

The shurat hadin of our Mishna, according to which “the slave is not liable
for anything” is clearly, then, distinct from the undifferentiated dir. The
Gemara in the Babylonian Talmud identifies the shurat hadin with a
statement by Raba which constitutes a basic limitation on the
undifferentiated dim: ™. ..according to the dictum of Raba, that
sanctification, leaven and emancipation release form a creditor’s lien.””8 This
limitation on the effectiveness of a lien would of course produce the result

specified in our Mishna, complete release of the slave from any liability under
the lien.

* For Part 1, see JJS 26 (1975), pp. 86-104.

™ Mishne Gittin 4:4 (40b) Soncino translation Gittin, p. 173 slightly modified.

 For dispute as to this see B,B, 175h.

™ B.B. 175b; Gulak, Yesodei Hamishpat Haivrf, val. 1, pp. 149-165; and Rambam, H.
Mabwveh we-Loweh, 1:4.

7 See Kiddushin 22b,

77 Such is in fact the case in Roman Law. Buckland, The Main Institutions of Roran Private
Law, Cambridge, 1931, p. 323,
T Gittin 40b.
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Although the formulation of this shurat hadin is consistently ascribed by
the Babylonian Talmud to the Babylonian Amora, Raba,"it is evident that at
least with regard to the law dealing with emancipation, his contribution was
formulary rather than substantive. This same limiting law, providing that
emarncipation shall terminate a lien, is found a number of times in the
Jerusalem Talmud,* not of course ascribed to Raba, but rather always
introduced by the word TNY, the standard introduction to a Tannaitic
statement.8! One of the situations in which it arises is with regard to the
explication of eur Mishna in Gittin. The formulation of this law in the
Jerusalem Talmud makes it evident that the limitation was created not as a
matter of the law of transfer of slaves, but solely to give the greater possible
effectiveness to the emancipation of slaves. The language there is: *. . . as we
have learned, if a man makes his slave security, his sale is invalid, but his
emancipation is valid, 82 : ‘

Is it correct to describe this shurat hadin as a strict law? Yes it is, since the
creditor is thereby deprived of his lien without compensation. But then
certainly the fact that this same shurat hadin is designed to make effective the
emancipation of the slave should lead us to describe this as a lenient or
merciful law. The point is that when the Soncino Talmud translates the term
shurat hadin as “strict justice™,% and when Boaz Cohen attempts to convince
us that shurat hadin means “strict law” in contrast to equity,® they are doing
two things. Firstly, theyare misrepresenting the equitable nature of the shurat
hadin itself, and secondly they are failing to reflect the fact that shurat hadinis

a technical legal term. I will deal with both of these issues in greater detail later
on.

HI B. The term shurar hadin in Tosefta

The term shurat hadin appears only three times in Tosefta and all three
cases relate to the identical problem of testimony of only one witness with

regard to a matter of 'issurin — ritnal prohibition as opposed to pecuniary
liability. The cases are as follows: :

. “One who sells fruit to his friend and subsequently says to him, ‘the fruit
which I sold you are Tevef: or meat, ‘it is meat of Bekhor'; or wine, ‘it is wine of
pagan libation” — according to the shurat Aadin, he is not believed. ™85

2. “One who was offering sacrifices with another and told him, ‘they have
become Piggul; one who was preparing ritually pure products with another and
told him ‘they have become impure’ — no Jew is suspect of {Iying under these
cireurnstances). But if he said to him, ‘the sacrifices which I offered with you on

% Gittin 40b; B.K. 90u; Yevamol 46a, 66h; Kethubot 59b: and Nedarim 86b.
8 E.g. on Mishnah Gittin 4:4 and Yevamot 7:1.

& Epstein, 71W5 none x1an |, vol. 1, pp. 137-144,

2 Op. cit. note 80.

3 Soncino Talmud-Gittin 40b, p, 172.

% Boaz Cohen, Jewish and Romun Law, p. 52

8 Tosefta, Terumot 2:1.
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that certain day fin the past]had become impure' —according to the shurat hadin
he is not believed.™6

3. “One who slaughters the Pascal sacrifice for the members of a group, and says

‘I slaughtered it without proper intent — according to the shurat hadin he is not
believed, ™87

What is the law here described as a shurar hadin which gives rise to the
conclusion in all three cases that the single witness need not be believed?
Certainly this result would not be reached by application of the general
principle enunciated by the Gemara, that “. . . one witness is sufficient where
the question at issue is a ritual prohibition.”®® This principle constitutes our
undifferentiated din which is subsequently limited, according to a ruling
ascribed to the Amora, Abbaye, to situations where the object under scrutiny
is still in the possession of the witness.? This limitation, according to Dayan
Abramsky,® is in fact the shurat hadin which causes our Toseftot to conclude
that the one witness need not be believed. For inall of our cases, the object had
already left the possession of the witness.

Professor Lieberman in hisanalysis of these Toseftot is unwilling to assume

* that they are solely in accord with the law expressed by Abbaye and therefore

procedes to analyze them in terms which are acceptable even to Raba who
holds that the general principie applies even after the goods have left the
possession of the witness.9! He does so by following a suggestion of
Nahmanides who says,

“...an employee, since he had accepted the job of making products in purity, buit
made them impure by his own negligence, and so too a priest who rendered [a
sacrifice] Piggul, since he was negligent or may even have acted intentionally; such
a one is no longer a valid witness as to himself as to matters concerning which he
was specifically cautioned. He is therefore incompetent to say “I have been
negligent” or “I have spojlt it."?2 ‘

Following this analysis, the general rule of acceptability of one witness as to
matters of ritual prohibition remains undifferentiated as to the question of
whether the object s still in the possession of the witness. The limitation on
this rule is rather that the testimony of a single witness will not be sufficient
when in his testimony he incriminates himself as to the performance of a
prohibited act. This then is the shurat hadin which compels the three Toseftot
to conclude that the single witness need not be believed. ,

Again we may pose the question whether it is accurate to describe the shurat

4 Tosefta, Terumat 2:2.

¥ Tosefta, Terumot 2:3 and Tosefta Pesahim 3:7.
B¢ (ittin 2h.

8 Gittin 54b,

0 ‘?RPTH" NN, Tosefta Pesahim 4:7, Beurim, s.v, T D :'[TJRJ TR M0 D,
*15019% 17" TV WK Ny T

" Liebermun, Tusefta Kifshurah, Terumot 2:1, p. 307

" Ramban — 17aR97 WN — to Gittin 54b.

a
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hodin in these cases as “strict justice” or “letter of the law™? Of course the
consequence of the shurat hadin is that testimony of the witness is rejected.
But, on the other hand, the owners of the objects involved are thereby spared
the cost and trouble of replacing the goods which would otherwise have
become prohibited to them.

It appears to be the case that other than a direct quotation of one of the
Tosefiot or the Mishna cited above, the Amoraim did not use the term shurai
hadin at all except within the phrase lifnim mishurat hadin.%

IV Lifuim Mishurat Hadin in Non-Legal Contexts

While the majority of instances of the use of the term fifnim mishurat hadin,
appear in legal contexts, the term is found as well within Aggadic passages.
However, as we might expect, the change in context signifies a change in
content in the usage of the term. The fine lines which we have come to expect
in the use of this phrase as legal terminology, becomes blurred, and
recognizable only by its general outlines in its use as a theological or
theologically derivative term.

IY A. Theological Usage

Contrary to prior indications, the term fifnim mishurat hadin is reported
once in the Talmud to have been used by a Tanna. The Gemara in Berakhot,
having cited a verse to prove that God Himself prays, asks what the content of
His prayer might be. R. Zutrg b. Tuvia proceeds, in the name of Rav, to report
the exact prayer which God recites. That identical prayer (of course in first
person) is then ascribed to have been a blessing (in second person) originated
by R. Ishmael b. Elisha when God Himself requested the high priest to bless
him, “It was taught: R. Ishmael b. Elisha says: I once entered into the
innermost part [of the Sancturary] to offer incense and saw Akatriel Jah, the
lord of Hosts, seated upon a high and exalted throne. He said to me: Ishmael,
my son, bless Me! I replied: May it be Thy will that Thy merey may supress
Thy anger and Thy mercy may prevail aver Thy other attributes, so that Thou
mayest deal with Thy children according to the attribute of mercy and mayest
on their behalf enter Lifnim mishurat hadin! And he nodded to me with His
head. Here we learn that blessing of an ordinary man must not be considered
lightly in your eyes,” _

Thus, there term lifnim mishurat hadin is used in this case in order to
deseribe the fashion in which man desires Gad to relate to him in His action. If

9 Kasovsky, TUAPNIT 102 T8I vol, 9, p. 149,

% Bernkhot 7a. This is & possible Tannaitic instance of its usage. However, Zunz and Bacher
argue on other grounds that the entire passage is o Gaonic interpolation, Aggada der Tannaiten,
;o] 1,p. 267 [T, However, Scholem disputes their position, Major Trends in Jewish Mysticism, p.

36, no.3.
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the context is to be our guide then there term /ifiim . . . in this case is coequal
to the Divine quality of mercy which is being solicited in the entire passage,
This identity emerges from the parallelism of the four phases of the blessing of
R. Ishmael: 1. That in the Godhead itself — Mercy should congquer anger. 2,
That in revelation — mercy should be preeminent over all other qualities. 3.
That in actions toward the Jewish people — mercy should be the guide. 4,
That in the process of entering into intense relationship with the Jewish people
— the quality of mercy should govern.

There is very little basis for suggesting that the relationship being dealt with
here is the judicial one. In order to do so it is necessary to take the word TKNS
(“may you enter”) in its figurative sense of entry into judgment. However,
such a usage is not to be found in either Mishna or Tosefta.% In fact the only
figurative use of the word is in the sense of “entry into marriage”,% which in
fact provides a much more likely candidate for the relationship being referred
to in this mystical passage. What emerges then from this Tannaitic passage is
the use of the term /ifnim . . . notas a substitute judicial standard, but rather as
a pattern of relationship, in which mercy is the predominant quality.

A different direction for the term /Jifnim mishurat hadin emerges from the
Amoraic instance of its use, with regard to Divine judgment.

“Said R, Joseph: ‘No one should recite the Prayer [Amidah] of the Additional
Service { Musaf]on the first day of the New Year, during the first three hours of the
day in private, lest, since judgment is then proceeding, his deeds may be
scrutinized and the prayer rejected.”. . . But have you not said, ‘During the first
three hours the Holy One Blessed be He, is occupying Himself with the Torah,
during the second three he sits in judgment over the whole world™? — You may
reverse [the order] or, if you wish, you may say it need not he reversed: [while
occupied with] the Torah, which Scripture designates as ‘truth’, as it is written, *by
the truth and sell it not, [ Prov. 23:23] the Holy One, Blessed be He, will not act
lifnim mishurar hadir; [but when sitting in] judgment, which is not designated by

Scripture as ‘truth’, the Holy One, Blessed be He, may act lifnim mishurat
hadin.™7

Just as in the previous case, lifiim was used to describe the quality of mercyin
relationships, but did not function as a substitute for the relationship, so too
in this case, the quality of lifnim. .. ie. the quality of mercy, can not enter
when God is dispensing truth, but can enter when he is dispensing judgment.%

It is clear, however, that lifnim. .. is not being propounded here as an

¥ Kasovsky, Thesaurus Mishnae, p, 977 columns | snd 2; Thesaurus Tosephthae, pp.
137-138. The closest to such figurative use is in Mishna Shabbat [:2 but that actually refers to
physical entry into the court. .

¥ ep. Mishna Ketubot 4:5, 5:3, and Nedarim 10:5.

9" Avodah Zarah 4b. (Soncino A.Z. pp. 16-17).

* The M'harsha, apparently disturbed by the assetted disparity between truth and judgment,
attempls to soften the distinction by suggesting that truth describes the point at which the basic
Jjudgment is clear while prior to that, truth has simply not made its appesrance as yet.
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independent judicial standard, but rather asa quality to be used in the process
of dispensing judgment and justice. '

IV B. Derivative Usage

The use of the term lifnim . .. appears in two additional instances in the
Aggadic context, these referring, hawever, not to Divine action but rather to
human action. As in the former section, one of the passages is Tannaitic and
the other Amoraic, and again we will see the identical difference between the
two usages which we have seen with regard to the context of Divine action; the
Tannaitic passage using lifnim . . . to describe the quality of mercy within
general relationships, and the Amoraic passage using it to describe the quality
of mercy within the structure of the judicial relationship.

The first such usage arises in the process of interpreting Exodus 18:20,
where Jethro, in the midst of advising Moses as to the establishment of courts
of justice, adds the preliminary requirement that Moses must “. . . teach them
the statutes and the laws, and . . . show them the way wherein they must walk,
and the work that they must do.”? An interpretation of the verse has been
passed down to us in two slightly different versions, in the name of the Tanna,
R. Eleazar HaModai. The version found in the Mekhiita de R. Shimon b.
Yohai, % is followed by R. Joseph wha cites the passage in the Talmud, 9 and
by the manuseript edition of the Aramaic translation of the Torah known as
the Targum Yerushalmi.!0? The other version, found in the Mekhilta de. R.
Ishmael!®2, is followed by the Aramaic translation of the Torah ascribed to
Jonathan b. Uzziel.!® While the variations among these texts constitute an
interesting study in and of itself, there are only two variants that have any
significance for our purposes and I will note them as we proceed.

The key section out of the Mekhilta de. R. Shimon b. Yohai is as follows:

“Eleazar Hamodai says: “And thou shalt show them”: that you shall show them
their house of life — “the way™: that means the practice of deeds of loving-
kindness; “they must wall™ that means visiting the sick; “therein™: that means
burial of the dead; “and the work™ that means the law; “that they shall do™ that
means lifnim mishurat hadin."ts

Two significant variations will help us to define the nature of the lifnin. . .
in this case. The version in the Mekhilta de R. Ishmael, instead of “hadin”,
“the Law”, reads “shurat hadin”. And the translation of Jonathan b. Uzziel
adds at the very end the word “lerashi'in”, that they shall act beyond the line

9 Exodus 18:20; RSV translation.

0 On Exodus 18:20.

. B K. 9%b, and B.M. 30b,

02 Tarpum Neofiti | on Exodus 18:20. -
93 Mekhilta d’Rabbi Yishmael, Masekhta d*Amalek, Yitro 2.
1% On Exodus 18:20.

105 On Exodus 18:20.































